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Commission Consultation Document on Reviewing the MiFID
Summary Note of Core Points
1. General Concerns

(a) While the FOA recognises the need for and is generally supportive of the overall direction of the proposed changes – and its response is therefore intended to go with the grain of the core proposals – there are a number of real concerns…

(b) The Commission’s proposals should sustain the original objectives of the MiFID, i.e. choice, diversity and competitiveness, as well as harmonising business conduct rules, etc.

(c) The Commission should “weed” through the additional obligations and requirements placed upon firms, particularly in the area of authorisation, scope, product definitions and information disclosure, to ensure that they are not duplicative and are necessary (not just “nice-to-haves”), cost-effective and justified by cost-benefit analysis.
(d) A number of the requirements do not seem to take into sufficient account the fact that authorised firms are necessarily deemed “fit and proper” to carry on their business, i.e. some requirements  appear to be based on  the opposite assumption and are unnecessarily detailed.

(e) The workload on a thinly-staffed, under-resourced ESMA will be intense, notwithstanding reliance on their equally under-resourced member regulatory authorities – and will impact on both the process and timetable for implementation (and could generate “shortcuts” in the consultation process and “quick fix” solutions).

(f) The implementation lessons and problems surrounding the original MiFID need to be taken into full account in setting implementation timelines for “MiFID 2”.

2. Market infrastructures

(a) Qualified support (because there is no regulatory detail) for classifying infrastructures as regulated markets, MTFs, systematic internalisers, OTFs (broken down into a few sub-regimes) and ad hoc OTC trading, but regulation must be tailored according to the size, functionality and asset classes of each group and recognise the need to maintain venue diversity.
(b) Bilateral execution should continue to be a matter of choice and be fairly priced, but recognising that issues of transparency, trade reporting, post-trade efficiency and prudential regulation will have to be addressed – but proportionately.

(c) Tests for eligibility for CCP clearing are not necessarily the same as those that would be required to assess suitability for multilateral execution; and multilateral execution should not be the subject of a regulatory mandate.
(d) The power to ban CCP-eligible trades that are not cleared by a CCP is, in effect, a “back-door” mandate and could distort the risk-based argument about eligibility.
(e) Market infrastructure operators have to maintain market integrity and orderliness, and these should include the power (but not a mandate) to impose minimum tick sizes and circuit-breakers (but much will depend upon where the thresholds are set).
3. Automated trading
(a) If high-frequency trading is to be the subject of additional and special requirements, it needs to be more closely defined.
(b) HF trading should not automatically result in market-maker status and “involvement” with HF trading should not lead automatically to an authorisation requirement.
(c) Resting periods are not appropriate and will militate against the right of an HF trader to withdraw from a stressed market.  Circuit breakers are a better way of addressing volatility.
(d) Sponsored access and HF trading must be effectively risk-managed as suggested.

4. Transparency

(a) The approach to transparency must strike a proper balance between conflicting priorities (e.g. liquidity, visibility, trading confidentiality) and the promise of a tailored and flexible approach to transparency in differentiated markets should be delivered “on the ground”.
(b) While this may vary from market to market, the majority of participants are satisfied that there is an adequate level of transparency in most (if not all) non-equity asset classes.  Some improvement with regard to retail-size trades may be appropriate.
(c) There seems little advantage in, for example, pre-trade transparency obligations in relation to illiquid or highly-tailored contracts.
(d) It does not follow that greater transparency will automatically result in close approximation between quoted prices and “listed” prices on regulated markets or MTFs, insofar as the former will reflect the market and counterparty risk assumed by dealers and that will vary from dealer to dealer.
5. Data Consolidation
(a) No particular problem with the concept of APAs.
(b) In view of the fact that a consolidated tape is expected to cover “all prices in all markets” and, bearing in mind the potential proliferation of OTC venues, there are potentially significant feasibility and cost issues surrounding a consolidated tape.  There is less need to cover non-equity markets, particularly commodities.
(c) Industry support appears divided between Options B and C (and the FOA has indicated a preference for B), but there is united resistance to Option A.
(d) Data disaggregation is supported, but it must be empathetic to trading motives and end-user requirements.
6. Commodities

(a) The current arrangements for contract design do not need to be changed.
(b) The role of speculators in commodity markets is critically important, and speculative activities should be addressed through the more dynamic and market-sensitive approach of position management rather than position limits (but recognising that position limits are likely to be a specific power made available to regulatory authorities).
(c) The MiFID commodity exemptions should be broadly retained, but there are differing views over the wording.
(d) Any revision to definitions must ensure that commercial purpose physical forward transactions, as well as spot transactions, remain outside MiFID scope.
(e) Emission certificates should remain outside scope and closer regulation (which is needed) should be a matter for the “physical” regulators.
7. Transaction Reporting

(a) The extension of transaction reporting to any commodity derivative transactions, whether it is exchange traded or OTC, will not assist competent authorities to detect market abuse.  The best tool to monitor commodity markets for manipulation is through position reports.


(b) The introduction of an obligation on firms that receive and transmit or otherwise handle orders (but which are not executing the orders themselves) to pass on required details of such orders to the executing firm cannot be supported.  A firm should rather be allowed to report required order details, such as the identification of its client, directly to a competent authority.

(c) It is not considered useful to introduce a separate trader ID as in many cases the “trader” is not the person who made the initial decision to trade.

(d) We welcome the Commission’s proposal to waive the MiFID transaction reporting obligation on a firm which has already reported an OTC contract to a trade repository.  However, the Commission should work closely with the industry to ensure that the data content standards for transaction reports and reports to the trade repository are consistent as firms will otherwise not be able to take advantage of the proposed waiver.
8. Investor Protection

(a) There is a clear information “overload” and more consideration should be given (i) to the capability of investors to seek further information; and (ii) to imposing disclosure requirements only where necessary, practical and where there is evidenced need.
(b) There should be no substantive change to “execution-only” business and neither Option A or B are acceptable.
(c) Customer classification works well and should be left alone (although there may be a case for small inexpert municipal authorities being re-classified) and there should be no undermining of the caveat emptor approach in the case of non-retail dealings.
(d) Title transfer (subject to certain defined exceptions) is generally not appropriate in the case of most retail-based dealings.  Further, it should not be the subject of a prohibition at the option of member states, insofar as this would undermine the optionality in the Collateral Directive and goes against some of the amendments in the latest Presidency Text of EMIR, which are predicated on the assumption of the continuance of title transfer as an option.
9. Miscellaneous Provisions in Section 8

(a) All member states should permit and have a common approach to the use of tied agents.
(b) Provisions on telephone taping must be proportionate and cost-sensitive (e.g. 6 months’ rather than 3 years’ records).
(c) Article 4 should continue, notwithstanding the harmonising role of ESMA, insofar as it is a valuable discipline on regulatory authorities that wish to “gold-plate” EU provisions.
(d) The use of sanctions for deterrence purposes should not outweigh the need for proportionality.
(e) The use of product bans will have severe implications for the value of products and the function of markets and may even exacerbate risk to the financial system – and most such bans will, in the case of a market emergency, be carried out as a “knee-jerk” reaction.  No view can be given on this power until significantly more detail is made available as to the criteria governing its exercise and the process authorising such a ban.
(f) See para 2(d) for views on the right to ban CCP-eligible OTC transactions which are not CCP-cleared and para 6(b) as regards position limits 

(g) The transfer of the powers of individual member states to grant exemptive relief to foreign exchanges / broker-dealers to the European Commission / ESMA may have the advantage of bringing a more harmonised approach, but the emphasis on “strict equivalence” is inappropriate and will encourage a “tit-for-tat” approach towards EU-based organisations looking to secure access in other jurisdictions and, as experience has shown, could provide a vehicle for EU protectionist behaviours.

Link to the Commission’s Consultation Document
http://ec.europa.eu/internal_market/consultations/docs/2010/mifid/consultation_paper_en.pdf 

